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PATENT APPLICATION 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



EN THE APPLICATION OF: 

CHARLES F. HARRIS, JR. ET AL DOCKET NO.: HARRIS-2 



SERIAL NO.: 10/734,322 EXAMINER: LAVINDER, JACK W. 



FILED: DECEMBER 12, 2003 ART UNIT: 3777 




RENEWED PETITION UNDER 37 CFR 1.137(b) 



Commissioner for Patents 

United States Patent and Trademark Office 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Attn: Office of Petitions 

In response to the Decision on Petition dated June 4, 2009, reconsideration of the 
Decision dismissing the earlier petition under 37 CFR 1.137(b) is respectfully requested. 

The applicants hereby confirm that the entire delay in filing the required reply from 
the due date for the reply until the filing of the present petition was unintentional. As noted 
previously, the delay resulted from litigation between the applicants. While trying to avoid 
unduly burdensome attachments to the present Renewed Petition, the applicants attach 
herewith the initial Complaint of the applicant Harris against the applicant Gamier as 
"Attachment A." The Complaint, filed on April 27, 2007, details unresolved issues of 
inventorship and ownership of the present application. With these outstanding issues of 
inventorship and ownership, the applicant Harris was uncertain whether he was legally 
authorized to file a reply to the outstanding Office Action. The lawsuit was terminated in late 
2008, and a binding arbitration hearing scheduled for January 22, 2009. The hearing was 
cancelled late in the day on that date after extensive discussion, and the present petition filed 
thereafter. 



In the event that the present Petition is found not to be unintentional, in the 
alternative, the handling of the Petition as unavoidable under 37 C.F.R. 1.137 (a) is 
respectfully requested. 

An Amendment responsive to the prior Office Action was previously submitted in the 
Petition filed on April 21, 2009. 

Accordingly, reconsideration and granting of the present Petition is in order, and such 
action is earnestly solicited. If any issues remain outstanding, the Office is urged to contact 
the undersigned by telephone to expedite their resolution. 



Donald W. Huntley *\ i 
Attorney for Applicants 
Registration No. 24,673 
Telephone: 302-426-0610 
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IN THE CHANCERY COURT OF THE STA^flfc^ARE 
IN AND FOR NEW CASTLE COUNTY 



Charles F. Harris, Jr., 



) 



V. ) 

) 

John E. Garnier I 



-Defendant 



j ATTACHMENT A 



) 

COMPLAINT 

TbePartjes- 

1- ChariesF. Harris, Jr. (hereinafter "Plaintiff') is an individual 
residing at 3207 Stonebridge Boulevard, New Castle, DE 19720. 

2 John E. Gamier (hereinafter "Defendant") is an individual residing 
at 20 Christina Woods Court, Newark, DE 19702. 

Factual gjdg round 

3. Platafflfjnvenled two vibrato dampening devices to aid in Me 
P— .caraen, of tapac( ,„ duad vitate „ fc ten4 ^ ^ ^ 

— I Mkr which can ,ead ,o a painhd hjoy temed ^ ^ ^ 
Inventions). 

4- Plaintiff ^ the Inventions with anuinber of racquetbaU players, 
^eluding the Defendant. 

* Afterprelhninary testing of the Inventions, Plaintiff discussed the . 
detailsofthe Inventions with Defendant, and ^ agreed to pursue conunercialization of 
^devices. Plainth.andDefendant retailed patent cou^ who prepared and fued two 
patent applications on behalf of Plaintiff and Defendant. 



6. One patent application is entitled "Vibration Dampening Device 
and Method," and was filed in the U.S. Patent and Trademark Office on December 12, 
2003. The application was accorded Serial Number 10/734,322 (the "'322 application"). 

7. The '332 application relates to the device designated as the "wrist 



band. 



8- A second patent application was also entitled "Vibration 
Dampening Device and Method," and was filed in the U.S. Patent and Trademark Office 
on June 4, 2004. The application was accorded Serial Number 10/734,322 (the "'903 
application"). 

9. The '903 application relates to the device designated as the 

"patch." 

20. At the time of execution and filing of the '332 and '903 
applications, Plaintiff instructed counsel to designate Defends as a coinventor on the 
mistaken belief that such designation was appropriate on the basis of their proposed 
business partnership. 

11. Plaintiff and Defendant jointly formed two corporations, one of 
which being Wristband Enterprises, L.L.C. (Wristband). Wristband was intended to hold 
the intellectual property relating to the Inventions for purposes of commercial . 
exploitation and licensing. 

12. The other corporation jointly formed by Plaintiff and Defendant 
was SportsBands, Inc. (SportsBands). SportsBands was intended to handle 
manufacturing, distribution and sales of the Inventions. 



COUNT I - BREECH OF ORAL AGREEMENT 

13. Paragraphs 1 through 12 of this Complaint are incorporated as if 
set for in full herein. 

14. Plaintiff and Defendant jointly negotiated an Operating Agreement 
in 2004 for the operation of Wristband. A draft of that Agreement is attached hereto as 
Exhibit A. 

15. Plaintiff and Defendant negotiated an Memorandum of 
Understanding in 2006 for the operation of Wristband and SportsBands. A draft of that 
Memorandum of Understanding is attached hereto as Exhibit B. 

16. Plaintiff assigned the '322 application and the '903 application to 
Wristband on assurance by Defendant that the proposed Agreement would be executed. 

17. Since assignment of the '322 application and the 1 903 application, 
Defendant has refused to execute the proposed Operating Agreement or Memorandum of 
Understanding, and refused to permit Plaintiff to participate in the management of 
Wristband and SportsBands. 

18. Defendant has marketed the Inventions, and has refused to render 
an accounting for the manufacture, use, and sale of the. Inventions to the Plaintiff. 

COUNT II - CORRECTION OF INVENTORSHIP 

19. Paragraphs 1 through 17 of this Complaint are incorporated as if 
set for in full herein. 

20. Plaintiff is the sole inventor of the Inventions. 



21. Both the '332 application and the '903 application incorrectly 
name Plaintiff and Defendant as joint inventors. 

22. Defendant has refused to enter into a Petition to the Commissioner 
of Patents and Trademarks to correct inventorship on the '332 and '903 applications. 

WHEREFORE, Plaintiff demands judgment against Defendant as follows: 

(a) for the imposition of a constructive trust against Defendant . 
with respect to Plaintiffs share of all funds, assets, receivables, or things of value or 
other consideration received or to be received by Defendant from the manufacture, use 
and sale of the Inventions by Defendant; 

(b) for an accounting of the business activities of Wristband and 

SportsBands; 

(c) for an order compelling Defendant to join in a Petition to the 
Commissioner of Patents and Trademarks to correct the inventorship of the '332 
application and '903 application; 



for compensatory, consequential, and punitive damages; 



for costs of filing suit; 



for attorney fees; and 



(g) 



for such other relief as this Honorable Court deems just and 



equitable. 



Respectfully submitted, 




April 26, 2007 



P.O. Box 948 

Wilmington, DE 19899-0948 
(huatley(S)nionopol ize.com ) 
Attorney for Plaintiff 
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EXHIBIT A 



OPERATING AGREEMENT 
OF 

WristBand Enterprises, LLC 
A Delaware Limited Liability Company 

August ,2004 



This Operating Agteement (the "Agreement") of WRISTBAND ENTERPRISES, LLQis made and 
enteted into effete as of the 6th day of August, 2004, by John E. Gamier and Charles F. Hams (the 
"Initial Members"). 

WHEREAS: 

•The Initial Members have caused the Compaay to be formed as a Delaware limited liability 
company and have served until the date hereof as the initial Members of the Company. 

The purpose of this Agreement is to create a Limited Liability Company Agreement for the 
Companypursuant to the Delaware Limited Liability Company Act 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, it i 
hereby covenanted and agreed as follows: • 



JS 



1.1 . The terms used in this Agreement, "with their initial letters capitalized, shall, unless the 
context otherwise requires, have the meaning spedfied in this Article 1. 

(a) ^me^s tlieDekwareTnmitedLiability Company Act, 6Del, C §18-101 ctstq., 
as it may be amended from time to time. 

(b) Agreement means this Operating Agreement as . originally executed and as 
amended, supplemented or restated from time to time in accordance with the terms of this Agreement 

(c) Assignee means a person to whom the rights to distributions of an Interest of a 
Member has been assigned. 

(d) Available Cash of the Company means, as of any date, all cash funds of the 
Company, other than the proceeds of capital contributions, on band on such date, reduced by payment 
of or reserve for all expenses of the Company payable as of such time, which is not to be needed to 
provide for a reasonable reserve for future operating expenses of the Company, as determined by the 
Manager in the Manager's sole discretion. 

(e) Business means the creation of commercial wrist, leg, arm, body and back 
protection products for personal use in sports, industrial, office, medical, travel and animal applications, 
including intellectual property protection and product licensing. 

(f) Certificate means the Certificate of Formation pursuant to the Act filed with the 
Secretary of State of the State of Delaware pursuant to which the Company is organized as a Delaware 
limited liability company. 

(g) Code means the Internal Revenue Code of 1986, as amended All references 

i 

herein to sections of the Code shall include any corresponding provision of succeeding law. 

(h) Committee means the Persons appointed in accordance with the Agreement to 
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be ffie Maiager of theCcmpany when' there is more aW one Manager." 

(>) Cmp^ means WRISTBAND ENTERPRISES, LLC a Delaware limited liability 

company. 

0 Confidential Information of the Company means its customers and prospects, 
^ailmgBsts.suppKers'^^^ 

financial information of an 7 kind whatsoever, pricing and estimating methods, employee information, 
manufacturing techniques and processes, trade secrets and other confidential knowledge orprocesses 
used or developed by any of the Company's employees, consultants or independent contractors of the 
Company, relating to or dealing with the Company's business or activities and further including, without 
limitation, the terms and conditions of this Agreement 

(k) DisabiUtymtws a physical, mental or psychological condition that permanendy 
renders a person unable to his or her business affairs. Such determination shall be made by the 
physician who regularly attends the person, or if there is none, by a-physician selected by the Manager. 

©. Exeartormezns the executor, administrator, personal representative, trustee or 
Other person in possession of Units that were held transferred to it by a deceased Member. 

H FzrstRefusal Offer means anotice conforming to this Agreement thatspecifies the 
terms and conditions of an offer to sell Units of the Company and the other Members, 
(a) ^%k*#Wmeansmenun^ 

(o) Indemnified 'Party means each Manager, officer and Member of the Company, 
(p) Interest means all the rights and other consequences of membership in the 
Company, including tie tight to distributions, profits, losses and other tax attributes, distributions of 
the assets of the Company upon liquidation, and voting rights.. 

(q) Initial Members shall mean John E. Gamier and Chades F. Harris 
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(r) JnterestHoMerm^ anypersomvho Holds an Interest, as a Member or Assignee, 
(s) IRS means the Internal Revenue Service. 

(t) Majority Vote means the affirmative vote of those owning more than eighty 
percent (80%) of the Units of the Company that may be voted by their holders. 

(u) A&jw^means such one or more Persons appointed under this Agreement to 
be the Manager of the Company. 

W Member means any Initial Member, or any person hereafter admitted to the 
Company as a Member as provided in this Agreement and shall have the same meaning as the term 
"member" under the Acr, but does not include any Person who has ceased to be a Member of the 
Company, and shall not include any Person who has assigned his or her Interest, to the extent of such 
assignment 

(w) Membership Interest means all of the rights and other consequences of 
n^bershipmmeCompany^^ 

distributions of the assets of the Company upon liquidation, and voting rights. 

(x) Person means a natural person, corporation, partnership, joint venture, trust, 
estate, unincorporated association, limited liability company, or any other juridical entity. 

(y) Prime Rate means rheprime rate for commercial loans as published in The New 
York Times on the date on which a sale, loan or other transaction occurs. 

(z) Regulations shall mean the regulations promulgated by the United States 
Department of Treasury pursuant to andin respect ofprovisions of the Code. All references herein to 
sections of the Regulations shaU include any corresponding provision or provisions of succeeding, 
similar, substitute, proposed, or final regulations. 

(aa) Tax Matters Partner^ TMP shall have the meaning given in the Code. 



percent (100%) of the Units of the Company that may be voted by their Holders. 

(cc) Vateo! the Company shall be the feir market value of the intellectual property, 
pbsthebookvaW^ 

BetheproportionateshareoftheValueoftheCompany. Mrnarketvalue of intellectual property 
shall be determined by two licensed valuation experts, one each chosen by the Company and by the 
other person whose interests require *e determination of such value at such time. If either expert's 
determination of value is more than ten percent (10%) greater than the other's, the experts shall select 

a third valuation expert whose determination shall be final Book value of the Company's other assets 

a*dofi teM des, S h^ 

definedterms. TnesinguJarsl^m^^ . 
«d neuter, and vice versa, as context requires. "Include" and "including" shall be deemed to be 
foWdbymephrase'Vimoutlin.W^ete^ 

orsubdntision. ^S^^^^^^^^^^^^^^^^ 
interpretation of this Agreement All Section, paraph, dause, Exhibit or Schedule references not 
attributed to a particular document shall be references to such parts of this Agreement 
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2.1 femiaj™.;^ Company ^ 

to Agrees and 4e Act ^ ^ rf ^ ^ ^ ^ ^ ^ ^ 

"WxistBand Enterprises, LLC" 
2.2 IffitialM^n^ 
effects contemporaneously with the execution by such person of this Agreement 

2-3 B ^pptwiif Soy . Thepurposesofthe Company are to do any and aflacte or things 
thatmaybeinddenta, or necessary ^ou^B^ Tk,p^ of^Co^j si ^ aot 
be extended beyond the Business without a resolution approved by a Majority Vote. 

2.4' fiEtosufe&aW 
P« month to the advancement of the Business of the Company, reasonable leave for illness and 
-cation excluded Except for reasons stated in the preceding sentence, a Member who ceases to 
-tisfy the requirements of this Section shall be treated as if he h,d died, with rac h Member's Units 
hereby offered for sale under the terms of Section &3 of this Agreement 

2 - 5 Regist ered Office: Reg istered Agent The Company's registered office and registered ' 
agentin theState of Delaware shall be the office and registered agentnamed in the Certificate or such 
other office or registered agent as theManagermay later designate m me manner provided by law. 

2.6 Aseernem^onsojs. ^ ^Jtc^oMA^emcnt comets ^thth. Act, ^et^ 
ofthisAgreementshallcontrol, ^^^to^^ci^^^^^ 
wtivedormodffiedbyalimitedJiabilitycompanyagreement . 

2-7 ikSMei^wParme^. Notwithstanding me treatment^ the Company forincome 
purposes, the Manbers intend that the Company not constitute a partnership (including a limited 



pafmership) or joint venture; ^^^A^^^^^^M^toht^^ of> 
or a joint venturer with, any other Member for any purpose, other than federal and state tax purposes, 
and this Agreement shall not be construed to suggest otherwise. 

2.8 Liability to Third Pgrfies. No Member shall be liable for the debts, obligations or 
liabilities of the Company, including under a judgment, decree or order of a court, except where a 
Manager or Member has voluntarily acknowledged such liability, for example, by personally 
guaranteeing a Note or other obligation of the Company. ■ 

2.9 TjdetoProperty. The Company shall own all of its real and personal property as as an 
• entity and no Member shall have any ownership interest in such property in the Member's individual 
name or right, and each Member's. Interest shall be personal property for all purposes. 

2.10 No Partition AJowed . By becoming aMemberofthe Company, a Member irrevocably 
waivesanynghtorpowe^^ 

partitioned, to cause the appointment of a receiver for all or any portion of the assets of the Company, 

tocompeJanysaleofallor^^^ 

tofileacomplaint^ 

winding up or termmation of the Company. Tbe Member shaJl not have any interest in any specific 
assets of the Company, and the Member shall not iave the status of a creditor with respect to any 
• distribution from the Company. 

3. INTERESTS; CAPITAL CONTRIBUTIONS 

.3-1 interests^ the Comp l y . The Company shall have one class of Membership Interests, 
known as Units. . 

(a) Units shall We one vote each. 
. (b) Eac *Uiait shall sh^^ 



(c) TheXompany shall initially issue one Hundred Units as Jfoilows': 
.(1) Fifty (50) Units to Chades F. Hams; and 

. (2) Fifty (50) Units to John E Gamier. 

(d) Additional Units may be authorized andissued under such terms and conditions 
as set by Majority Vote. 

^ 2 Initial Me mbers: Capital Contributions . The capital contributions of each Initial 
Member are set forth on Exhibit C hereto. 

3-3 Expenses of Members. Each Member shall be entitled to reimbursement for reasonable 
and necessary expenses incurred on behalf of the. Company which axe approved "by the other Member. 

3,4 . Additional Capital Cont ributions: Loans . No Member or Interest Holder shall have any 
obligation to make additional capital contributions to the Company, nor any duty to loan funds to the 
Company nor to guarantee loans to the Company. 

3 * 5 Return of Capital: Interest. No Member or Interest Holder shall have the right to 
demand or receive the return of any capital contributions to the Company. Except as otherwise 
expressly provided herein, no Members or Interest Holders shall receive any interest on their capital 
contributions to the Company or to a capital account, notwithstanding any disproportion therein. 

3.6 Transfers. In the event of a transfer of a Unit, the capital account of the transferor shall 
become the capital account of the transferee to the extent it related to the transferred interest- 

3-7 Capital Accounts. A separate capital account shall hp maintain/^ for r*rh Member for 
in accordance with §1.704-1 (b)(2)(iv) of the Regulations. Each Member shall have only one capital 
account, regardless of the number of interests in the Company owned by such Member and regardless 
of the time or manner in which such interests were acquired by such Member. Pursuant to the basic 
rules of §1.704-(b)(2)(rv) of the Regulations, the balance in each Member's capital account shall be: 
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(a) tomaiwiim 

capita of the Company and decreased by the amount of money distributed to such Member; 

(b) kcreasedbymefairmartetvaM 

*gard to 57701(g) of the Code) contributed by suchMember to the capital of the Company (net of 
liabilities secured bysuch property that lie Company is considered to take subject to under §752 of the 
Code) and decreased by the £dr market value of each item of property (determined without regard to 
^WtbeC^dist^ 

property that such Member is considered to assume or take subject to under §752 of the Code); 

(c) ^^edbytheamountofeachitemofCompanyprofitorincomeaBocated 
to such Member; 

(d) Decreased by the amount of each item of Company loss or expense allocated 
to such Member; and 

(e) °*erwise adjusted macco^^ 
4. MANAGEMENT 

4-1 Appointment of M.n.g er. The Manager of the Company shall initially be John E. 
Gamier and Charles F. Harris, who shall serve until their death, resignation, removal or Disability, or 
until they ceases to be Members of the Company. 

(a) If a Manager dies, resigns or has a Disability, a new Manager shall be selected 
by Majority Vote. 

(b) Additional Managers may be elected, any Manager may. be removed, and any 
vacancies in the office of Manager may be filled, by Majority Vote. 

4.2 CSffimjjtee. If more than one person is serving as Manager, they shall be known as the 
Committee. All decisions to be made and actions to be taken by the Committee shall be determined ' 



other document on behalf of the Company. 

« XieManagexhas 
a ^ ^ t0 manage ^ ^ ^ Comm ^ to ^ exerdseUsiscreo , nsunderth . 

^ * ^ ^ b£ ^ d b * - ail *> protection available under, the B usmess 
^^P^^actswb^ 

of ^ Company, without the need to coasult with the Members before an y deci.oa 

« ^m^M^ Except as limited by Section 4.5 of this Agreement the 

to accomplish the purposes of the Compaq including by way of example: 

» ^-^^con^^ . 
t^ma 7 benecessar^^^ 

W Opening and maintaining bank and investment accounts and arrangements 

to Slg n orgke instructions with respect to those accounts and arrangements; 

(c) ^^^-^d.elKKto^^ef^G^^^ 
0 Collecting sums due the Company and paying obligations of the Company; 
(e) Prosecuting actions and defending claims on behalf of the Company; 
© M ^-°nableand eq ^ 
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2 third party, a Member, another Interest Holder or by or in the name of d]e Company. 

U ^C^yshdlp.y.rreimbunte.toadotutcoofthennaJdispodSonof.he 
^ P-eeding, ^ - mameJ ^ fc w=mi£td ^ fc ^ ^ ^ ^ ^ 

*« * - mham any amoon,,o ,d™ £t d „ fcCw to dae W ta k . 

(0 ^Con wMwo[Ie ^ e ^ Bfc ^ b7mbdi! ^ ] ^ 

the Company when the Indemnified Par^ais not a named defendant or respondent thereto. 

(d) ne '^-ycan S ed.eCo D panyr„p mch „;„ d ^^^ ce<)t 
another arrangement on behalf of the Indemnified Parties against any liability asserted against any 

^fi,dP^.^r taMv ^^ Wn mkttim ^ b ^ s ^ 
shaB he m nddifion ro any „„„ ^ „ ^ fc ^ ^ ^ ^ ^ ^ 

^"^-^of^Compa.y^^^^^^^^^ 
hens, orators, "Kaaaors^dassigo, „.,)„, , odmnifie[ , Pa[ty ' 

^^^^P^Waomteres,^^,^^^^^^ 
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Don applies if me'transaction was otherwise permitted by this Agreement ' 

(f) It is the intent of this Section that the Company indemnify the Indemnified 
Parties to the maximum extent permitted by law. 

4-9 ■ Liability of Manager. No Manager shall be personally liable for the obligations of the 
Company. No Manager shall be liable, responsible or accountable in damages or otherwise to the 
Company or any Member for any action taken or failure to act (even if such action or failure to act 
constituted the simple negligence of that Manager) on behalf of the Company within the scope of the 
authority conferred on the Manager by this Agreement or by law, unless such act or failure to act was 
performed or omitted wilfully, intentionally or in bad faith. 

4.1 0 Resignation . A Manager may resign upon written notice to each other member of the 
Committee, or if there are no other Managers, to each Member. 

4.1 1 Compensation . The Members may, by Majority Vote, authorize a reasonable salary to 
the Manager for services. 

5. ALLOCATIONS; DISTRIBUTIONS 

51 Distributions /Available Cash. The Manager shall determine the amount of Available 
Cash from rime to time and shall report the amount of Available Cash and make any distributions 
thereof to the Interest Holders no later than ninety (90) days after the end of each quarter. The 
Manager and the Company shall be under no duty to make distributions except as expressly provided 
in this Agreement or as determined fiom rime to time by the Manager.. 

(a) Distributions, when made, shall be made to the Interest Holders in proportion 
to their Units in the Company; provided, however, that if the Manager determines that an Interest 
Holderis notable tomanage funds due to illness oriiinrmity.tbe Manager may, in its discretion, directly 
apply the distribution for the benefit of such Interest Holder, distribute the distribution to a legal or 
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until such illness or infirmity ends. In tie detection of whether an Interest Holder is. unable to 
—age funds due to illness or mfirmity, the Manager may rely on'the determination of a physician 
selected by the Manager. 

(b) No compensation to a Member who renders services to the Company, nor 
reimbursement^^ 

and distribution of profits or losses of the Company, nor distributions of its Available Cash. 

52 Ajj ^pnofProfit and loss . Profit and Loss for tax purposes shall be allocated in the 
same percentages as Available Cash is distributed to Interest Holders for that year. 

5 - 3 Co ntributed Prop er .ndBonk T fr . Income, gain, loss and deduction with respect to 
aaypropertycontn-buted to the Company shall, solely for taxpurposes.be allocated among the Interest 
Holders to take account of any variation between the adjusted basis of the property to the Company ' 
and its fair market value at the date of contribution. If the adjusted book value of any asset is adjusted 
asprovidedierei^subseouentaflocationsofincome,^ 
shaUtakeaccountofany^^ 

adjusted book value as required under §704(c) of the Code and the Regulations. 

5.4 Qtber Adj ustme nts . If any asset of the Company is distributed m ^ t0 
Holders.sucbassetshaBbevaluedonmebasisofitsfairrn^^^ 

tcapartialmterestmsuchassetshaUrecervematm^^^^ . 
Holders so entided. Unless me Members otherwise agree, the fair market value of such assets shall be 
determined b 7 -dependent appraiser who shau be sdected by me M^ 
each unsold asset shan be determined as if the assethad been sold at its fiur market value, and the Profit 
orloss shall be allocated as provided earlier in this Section 5 and shall be properly credited or charged 
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to "the capital in liqxicktion. 

6. DISPOSITION OF INTERESTS IN THE COMPANY 

<5-l Transfers hy Mgmbgg . NoMember shall sell, transfer or otherwise dispose of any Unit 
except (1) to an existing Member or (2) upon approval by a Majority Vote. 

(a) No Member shall pledge or otherwise encumber all or any part of his Units 
without the written consent of a Majority Vote. 

(b) Approval of a transfer of Interests, admission of an Assignee as a Member or 
an encumbrance of Units may be granted or withheld in -the unrestricted discretion of the Members. 

6.2 First Refill Rig ht 

(a) If aMember desires to sell any or aU of liis Umts, me Member shall give written 
notice to the Company of the Member's intention to dispose of such Units in a First Refusal Offer 
which shall specify the number of Units proposed to be disposed of, the Fist Refusal Price per Unit 
■ and the other terms and conditions of theproposed sale. Such notice shall constitute an offer to sell to 
the Company all or any portion of the Units identified therein at the aggregate First Refusal Price and 
on the terms therein. 

(b) The First Refusal Offer may be accepted, indole or in part, by the Company 
by giving notice of acceptance to the Member within sixty (60) days after receiving the First Refusal 
Offer, which notice of acceptance shall specify the number of Units to be purchased by the Company. 

(c) The closing of any purchase pursuant to this Section shall be held on the 20th 
day after the Company gives its notice of acceptance, or the next business day if the 20th day is a 
Saturday, Sunday or legal holidav, at the Company's principal business office, or at such other time or 
place as the parties may agree. At such closing, the Member shall execute and deliver to the Company 
suchdocumentationevider^gme^^ 
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shall pay the Member ten pertent'(l 6) of die ptfchase pidce 'at the rirne of die transfer, arid ' shall give 
a Note in a substantially the form set forth in Exhibit A, guaranteed by the other Members, for payment 
of the remainder of the purchase price in five amortized annual installments at the Prime Rate plus two 
(2) percent 

(d) If the Company does not give notice of acceptance during such 60-day period, 
or if the Company gives notice of acceptance with respect to less than all of the Units covered by the 
First Refusal Offer, the Member may, within the 30-day period immediately after such 60-day period 
expires, sell all or any part of the Units covered by the First Refusal Offer which are not covered by a 
notice of acceptance of the Company at a price per Unit not less than the First Refusal Price and on the 
terms other than price set forth in the First Refusal Offer; provided, however, that the Member shall 
not sell, assign, transfer, hypothecate, encumber, pledge or otherwise dispose of such Units unless the 
proposed transferee, as a condition to any such transfer, has consented, to be bound by all of the 
provisions of this Agreement by executing and delivering a written consent thereto in substantially the 
form of Exhibit B. If lie Member does not make such disposition within such 90-day period, no 
subsequent disposition of any of the Member's Units may be made without again complying with this 
Section. 

6.3 Death ofMember. Upon the death of a Member, any Surviving Member shall have the 
right to purchase the Units of the deceased Member pursuant to this Section. 

(a) Within sixty (60) days after a Member has died, any Surviving Member may give 
written notice to the deceased Member's Executor and each other Member of such Member "s interest 
inpurchasing the Units of the deceased Member. A Surviving Member who does not give such notice 
shall not have the right to purchase the deceased Member's Units under this Section.. ' 

(b) If a Surviving Member does give such notice (such Member being known as an 
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"Offering Meii^, Mess flie' parties^ ^ement 6ri ; the te^Tand cfcnditiotfs of soften 
within ninety (90) days after the death of the deceased Member, the Value of the deceased Member's 
UrnbmtheCornpanysr^bedetermined. All costs of determining the Value shall be bome half by 
the Executor and half by the Offering Members, except that if each Offering Member gives a 
. ^*^Notice,theOff^ 

(c) Within fifteen (15) days after the Value.of the deceased Member's Units has been 
finally determined, an Offering Member may give notice that he is no longer interested in purchasing 
the deceased Member's Units CTOdrawal Notice"). An Offering Member who gives a timdy 
Withdrawal Notice shall not be required to purchase the deceased Member's Units. An Offering 
Member who does not give a timely Withdrawal Notice shall be required to purchase, the deceased 
Member's Units. 

(d) ClosingonmesaleofmedeceasedMember'sUnitsshanbeheldon m e60*day 
after the Value of the deceased Member's Units has been finally determined, or the next business day 
if the 60* day is not a business day, at the Company's prindpal business office, or at such other date, 
time or place as the parries may agree. At any such closing 

(1) The Executor shall execute and deliver such documentation evidencing 
the transfer as the Company and the purchaser may reasonably xequire,and 

(2) Unless the parties agree, otherwise, the purchaser shall pay the Member' 
ten percent (10) of the purchase price at dosing and shall give a Note in substantially the form in 
Exhibit A, secured by a mongage on all real estate of the Company, for payment of the remainder of 
the purchase price in five amortized annual installments at the Prime Rate plus two (2) percent 

(e) Ifthereisno Offering Member, or if each OfferingMember gives a Withdrawal ' 
Notice, then all Unite of the deceased Member shall be treated as having been assigned to the herrs, 
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deceasetiMember-s Units. Such Assignees may be admitted into the Company Members, onlyupon 
the approval of a Majority Vote. Notwithstanding the foregoing, upon the death of the last Member, 
the distributees of his Units, and the Assignees of the Units of any other deceased Member, shall be 
permitted to become Members of the Company, subject to the following section. 

6 ' 4 ^ ee "en t ofNewMemberfoB,Boimd . A proposed transferee of Units, of any other 
. person who is permitted to become a Member, may become a Member only after such transferee or 
other person has, as a condition of such transfer, executed and delivered a written agreement to be 
bound by afl of the terms of this Agreement, in substantially the form set forth in Exhibit B. 

6-5 Assignments hyMemhrn . An Interest Holder may assign the rights to distributions 
*ith respect to his or her Membership Interest upon priorwrittennotice to the Manager. An assignee 

toirHpectmeComp^^ " 
any right to bring a derivative action with respect to the Company. After assigning the distribution 
rights, a Member shall have no further voting rights with respect to such Units. 

« Withdrawal of Member . Ifa Member transfers all of his, her or its Membership Interests 
at a time when such Member has a capital account that is less than 2 ero, such Member shall cause to 
be contributed sufficient cash to the Company to increase such capital account to zero before any 
transfer of such Units shall be effective! Until such payments have been made, no distributions shall 
be made with respect to such Units 

6-7 Section 754 F.lertion . If the Company is subject to Subchapter K of the Code, then 
upon the transfer of a Membership Interest, the Company shall, if requested by a Member, elect under ' 
§754 of the Code to adjust the basis of its assets for federal income tax purposes, if the requesting' 
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Member pays tie additional bobtteepin^and accounting costere^tingntmsiicE , election. ' ' 
7. DISSOLUTION; MERGER; CONVERSION 

7.1 Disioiition.Tae Company may be terminated and dissolved if, when and under such 
circumstances as determined by a Majority Vote. 

12 Tetm '™ ri ™ mA Winding ug of the Comp l y If the Company is dissolved, an 
accounting of the Company's assets, liabilities and operations through dissolution shall be made, and 
the affairs of the Company shall be wound up and terminated. ' 

(a) The Manager will appoint one or more persons as liquidating trustee of the 
Company, who shall be response for winding up the business of the Company and determining all 
• matters in connection therewith (including, arrangements with creditors, sale of assets of the Company 
and the amount of reserves to cover contingent liabflities) as it deems advisable subject to the standards 
of the Business Judgment Rule under Delaware corporate law. The hqmckting trusteemay hquidate the 
assets of the Company as promptly as consistent with obtaining fair value therefor, and the proceeds, 
to the extent sufficient, will be applied first to discharge the Company's liabilities to its creditors 
CmdudmglnterestHoIderswh^ 
to the Interest Holders in proportion to their Units. 

(b) After the assets of the Company have been distributed, the Company shall 
terminate under the Act Any funds that are thereafter released from the cash reserve fund shall be 
distributed to the Interest Holders in proportion to their Units as of the termination of me Company. 

7.3 M er ger , The Company shall merge with or into another entity under such terms and 
conditions as set by a Majority Vote 

7.4 Conversion . The Company shall be converted into another entity, or change its 
domicile, under such terms and conditions as set by a Majority Vote. 



20 



8. BOOKS AND RECORDS; BANK ACCOUNTS 

8-1 Books. The Company shall maintain its books and records at its principal place of 
business. Such books and records shall be kept on the basis of a calendar year and will reflect all 
Company transactions and be appropriate and adequate for conducting the Company's business. The 
Company shall furnish, at its expense, to each Member a balance sheet, an income statement, and an 
annual statement of source and application of funds of tie Company (all of which may be unaudited) 
and shall make reasonable efforts to cause to be delivered to each Member on or before March 15 of 
each, year such financial statements for the immediately preceding calendar, year. In addition, the 
Company shall prepare and furnish to each Member, at least once each year, a report providing an 
analyse of the Company's operations during the prior calendar year. Each Member, at his, her or its 
own expense, shall have the right upon reasonable notice to inspect the books and records of the 
Company during business hours at the principal place of business of the Company. 

8.2 Bank Accounts . AH funds of the Company will be depositedin its namein one ormore 
accounts maintained with such bankor banks selected by theManager. The funds of the Company shall 
not be commingled with the funds of any other Person. Checks shall be. drawn upon the Company 
account or accounts only for the purposes of the Company and shall be signed by the Manager or an 
officer designated by the Manager. 

8,3 Preservation of Frrords. For the term of die Company and for six (6) years thereafter, 
the Manager shall maintain and preserve afl books of account and other relevant documents. 

8.4 Tax Election-; . The Members intend that the Company shall be treated as a partnership 
for federal income tax purposes. Otherwise, add except as specifically otherwise provided in this . 
Agreement, all elections required or permitted to be made of the Company under the Code shall be 
made by the Manager in such manner as in the Manager's reasonable judgment shall be most 
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advantageous to the Members;" Each of foeM^beri shall, upon' request, supply foe ^formation 
necessary to properly give effect to any such election. 

8-5 TaxMatters, If the Company is subject to Subchapter K of the Code, John E. Gamier 
shall be the initial Tax Ma tters Partner. lie Manager may designate a different Tax Matters Partner by 
S^g written notice to the existing TMP and following such other procedures required by the Code. 
The TMP may resign by giving written notice to the Manager and following such other procedures 
required by the Code. If there is a vacancy in the position of TMP, whether due to resignation, death 
or Disability, the Manager shall designate a new IMP. 

(a) The TMP is authorized and required to represent the Company (at the 

including resulting administrative and judicial, proceedings, and to expend Company funds for 
professional services and costs associated therewith. Each Member agrees to cooperate with the TMP 
and to do or refrain from doing any or all things reasonably requested by the TMP to conduct such 

proceedings. In addition, each Member agrees that (1) it will not file a statement under §6224(c)(3)(B) 

offoeCodeprohJhitfogmeTMPfiomenter^ 

items, (2) it wifl not form or become a member of a group of Members having a five percent (5%) or 

greater interest in the profits of the Company under §6223(b)(2) of foe Code, and (3) the TMP is 

authorized to file a copy of this Agreement with foe IRS pursuant to 0224(b) of foe Code if necessary 

to perfect a Member's waiver of rights hereunder. 

0>) The TMP will give notice to all the Members within fou^ (30) days (in advance, 
unless impossible), of: 

(1) The receipt by the Company of notification from foe IRS of its intent 
to conduct an audit of the Company; 
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i- (2) The receipt of formal Company administrative adjustments pursuantto 

§6223 of the Code; 

(3) Any settlement by the TMP with the IRS or any settlement by any 
Member with the IRS of. which the TMP receives notice; ~ 

(4) N otice of the Company's filing of a petition for judicial review of any 
final Company administrative adjustment or an appeal of a judicial decision; 

(5) Notice of the Company's decision not to file a petition for judicial review 
of any final Company administrative adjustment; and 

(°) Any other information required by §6223 (g) of "the Code, 
(c). The Company will reimburse the TMP for all expenses incurred in connection 
wiifc any administrative or judicial proceeding hereunder. 
9. COVENANT OF MEMBERS AGAINST COMPETITION 

9. 1 No Person, while a Member or Assignee, or fox five (5) years thereafter, shall, without 
the prior written consent of the Company given by Unanimous Vote, directly or indirecdy, as 
shareholder, owner, principal, agent, officer, director, employee, consultant,' lender, or in any other- 
capacity, alone or in association with any other Person (a) carry on, be engaged, connected or take part ' 
m, render services to, or own, share in the earnings of, or invest in, any Person engaged in competition 
with the Business of the Company; (b) induce or attempt to influence any employee, agent or 
representatrveofAeCompanytotemuna^ 

with the Company; or (c) request, advise or suggest to any present Or past customer or client of the 
Company to withdraw, curtail or cancel any business with the Company, or otherwise solicit any such 

past or present customer to terminate, reduce or otherwise alter, to the Company's detriment, its 

relationship with the Company. 
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9.2 No Member shall at any time (a) disclose, communicate or divulge to or use for 
Member's benefit or for the direct or indirect benefit of any other person, firm, or entity (other than 
to or for the benefit of the Company), or (b) reproduce, copy or otherwise make available (other than 
to or for the benefit of the Company), in whole or in part, any Confidential Information of the 
Company made known to, learned or acquired by Member while an owner or Assignee of Units, until 
such information shall have first become public knowledge without violation by Member of his duty 
of confidentiality to the Company. 

93 The covenants in this Article do not prohibit any Member from ownership in a pnblicly- 
traded corporation. 

9.4 Each Member acknowledges that the restrictions contained in this Article, in view of 
the nature of the busiaess of the Company, are reasonable and necessary in order to protect the 
legitimate interests of the Company and that any violation would result in irreparable injuries to the 
Company and monetary damages would be inadequate to compensate the Company for such violation 
and each Member therefore acknowledges that, in the event of his violation of such restrictions, the 
Company shall be entided to obtain from any court of competent j uris diction preliminary and 
permanent injunctive relief, as well as damages and an equitable accounting of all earnings, profits end 
other benefits lost in connection wish such violation, which right shall be cumulative and in addition 
to any other rights or remedies to which the Company may be entided. If for any reason the restrictions 
contained in this Section should be adjudged unreasonable in any proceedings, then the period of time 
or scope of such restrictions (or both) shall be reduced in time or scope (or both) so that such 
restrictions may be enforced in such manner as is adjudged to be reasonable. 
10. MEETINGS AND ACTIONS 

10.1 Actions of Members . Any action required or permitted to be taken by the Members 
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stall be taken by one or more written cdiisents describing the action taken, signed by such number of 
Membesr entitled to vote and delivered to the Manager for inclusion in the minutes or for filing with 
the Company records. Such action is effective when sufficient Members have signed and delivered the 
consent, unless the consent specifies a different effective date. No meeting shall be required to take any 
action required or permitted to be taken by the Members under this Agreement 
10.2 Meetings . 

(a) Meetings of the Members or the Committee may be held at any time or place 
in Delaware whenever called by a member of the body whose meeting is to be called. Notice of a 
meeting shall be given by the person calling the meeting at least seven (7) days before the special 
meeting, unless all members of the Committee waive in writing their right to such notice. A majority 
in interest of Members or a majority of all members of the Committee shall constitute a quorum. 

(b) Telephonic Meetings . Persons entided to attend a meeting may participate in 
a meeting thereof by means of conference telephone or similar communications equipment by means 
of which all persons participating in the meeting can hear each other, and participation in a meeting 
pursuant to this by-law shall constitute presence in person at such meeting. 

(c) Conduct of Meeting . Meetings shall be presided over by the Manager or in his 
absence by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, but 
in his absence the chairman of the meeting may appoint any person to act as secretary of the meeting. 
MISCELLANEOUS . 

10.3 Complete Agreement . This Agreement and the Certificate constitute the complete and 
exclusive statement of the agreement among the Members and replace and supersede all prior 
agreements by and among the members oranyofthem. No representation, statement, or condition or 
warranty not contained in this Agreement or the Certificate shall be binding upon the Members or have 
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any force or effect whatsoever. 

10.4 Onvfiming- Law This Agreement and the rights of the parties hereunder will be 
governed by, interpreted and enforced in accordance with the laws of Delaware. All disputes relating 
to the construction and application of this Agreement shall be determined before the courts of the State 
of Delaware or in the Federal Court for the District of Delaware, except that no judicial proceeding may 
be instituted among the Members until the parties have made a good faith effort to resolve all disputes 
by mediation. 

1 0.5 Binding Effect . This Agreement shall be binding upon and inure to the benefit of the 
Members and their respective distributees, successors and assigns. 

1 0.6 Headings . All headings herein are inserted only for convenience and ease of reference 
and are not to be considered in the construction or interpretation of any provision of this Agreement 

10.7 Severability . If any provision of this Agreement is held to be illegal, invalid or 
unenforceable, such provision will be fully severable; this Agreement shall be construed and enforced 
as if such illegal, invalid or unenforceable provision had never comprised a part of this Agreement; and 
all other provisions of this Agreement shall remain in full force and effect and shall not be affected by 
the illegal, invalid or unenforceable provision or by its severance from this Agreement In lieu of such 
illegal, invalid or unenforceable provision, there will be. added automatically as a part of this Agreement 
a provision as similar in terms to such illegal, invalid or unenforceable provision as may be possible and 
be legal, valid and enforceable. 

10.8 Multiple Parts . This Agreement may be executed in several counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument 

10.9 Additional Documents and Acts . Each Member agrees to execute and deliver such 
additional. documents and mstruments and to perform such additional acts as may be necessary or 

26 



appropriate to effectuate, carry out and perform all of the terms, provisions and conditions of this 
Agreement and the transactions contemplated hereby. 

10.10 No Third Paxtv Beneficiaries . This Agreement is made solely among and forthe benefit 
of the Members, and no other persons shall have any rights, interest or claims hereunder or be entitled 
to any benefits under or.on account of this Agreement as a third party beneficiary or otherwise. 

1 0.1 1 Notices . All notices or other communications made under this Agreement shall be in 
writing. Such communication shall be made by personal delivery, facsimile transmission or by regular 
mail, postage prepaid, to any Member at the address for such Member on the records of the Company. 

10.12 Amendment All amendments to this Agreement must be in writing and approved by 
a Majority Vote. 

IN WTNESS WHEREOF, this Operating Agreement has been executed by each Member, and 
by the Company itself; as of the date hereinbefore provided, each intending to be bound thereby. The 
execution of this Agreement by the Initial Members also constitutes their execution of this Agreement 
on behalf of the Company, so that the Company itself is also a party to this Agreement 



Witness Charles F. Harris, individually and as a 

Member and Manager 

Witness John E. Gamier,. individually and as a 

Member and Manager 
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EXHiBTTA 
OF 

OPERATING AGREEMENT 
OF 

WristBand Enterprises, LLC . 

FORM OF INSTALLMENT NOTE 
TO OPERATING AGREEMENT 



INSTALLMENT NOTE 

Pate] 



FOR VALUE RECEIVED, (the . 'Maker") hereby agrees to pay 

t0 (the e Tayee"),inlegal tender.of the United States of America, the principal 

amount of J , together with interest on the unpaid balance of such principal amount from the 

date hereof at the — • percent, compounded annually. Payment of principal and interest shall be 
made in five equal annual amortoed instaHnients on each of the first five anniversary dates of this 
Installment Note, without presentment, demand, protest or notice of any kind, all of which are hereby 
waived by the Maker. Interest shall be computed on the declining principal balance based on a 360-day 
year for the actual number of days elapsed Payment of principal and interest in respect of this 
Installment Note shall be made in immediately available funds by c ertifi ed or official bank check mailed 
to the address ox bank designated by the Payee at least 10 days prior to any payment date hereunder. 

The Maker may prepay any or all of the principal amount of this Installment Note (together with 
accrued and unpaid interest to the date of such prepayment) at any time without a prepayment penalty 
after giving notice to the Payee at least three days prior to such prepayment 

If one of more of the following events of default occurs: 

(a) The Maker defaults in ^payment of any principal or interest on this Installment Note and 
such default continues for a period of 30 days after notice thereof from the Payee; 

(b) The Maker pursuant to or mthin the me aning of any Bankruptcy Law (as hereinafter 
defined) commences a voluntary case or proceeding,- consents to the entry of an order for relief against 
it in an involuntary case or proceeding, consents to the appointment of a Custodian (as hereinafter 
defined) of it or for all or substantially all of its property or makes a general assignment for the benefit 
of its creditors; or 

(c) A court of competent jurisdiction tntcxs an order or decree under any Bankruptcy Law 
that is for relief against the Maker in an involuntary case or proceeding, appoints a Custodian for the 
Maker or for all or substantially all of its property or orders the liquidation of the Maker, and in any such 
case the order or decree remains unstayed and in effect for 60 days; 



then the unpaid principal amount of this Installment Note, together with interest thereon, shall become 
immediately due and payable upon dedaration to that effect delivered to the Maker by the Payee. No 



delay by the Payee in giving notice or in' exercising its lights in "the event of a default "shall operate as a 
waiver thereof, bankruptcy Law" means Title 11, US. Code 01 any similar Federal or state law for the 
relief of debtors. "Custodiari" means any receiver, trustee, assignee, liquidator, sequestrator or similar 
official under any Bankruptcy Law. 

If the principal amount of this Installment Note or the interest thereon is not paid when due, 
the-Maker shall pay all costs of collection, including reasonable attorney's fees, relating thereto. 

No Shareholder, officer or director, as such, of the Maker or any successor corporation, shall 
have any personal liability in respect of the Maker's obligation under this Installment Note by reason 
of his or its status as such Shareholder, officer or director. 

This Installment Note shall be governed by and construed and enforced in accordance with the 
laws of the State o'f Delaware, without regard to its conflicts of law rules. 

IN WITNESS WHEREOF, tie Maker has caused this Installment Note to be duly executed 
as of the date and year first above written. 



EXHIBIT B 
OF 

OPERATING AGREEMENT 
OF 

WristBand Enterprises. LLC 
CONSENT TO OPERATING AGREEMENT . . 

PATE] 

WristBand Enterprises, LLC, LLC 
and [New Member] 

Dear Sirs: 

The undersigned hereby acknowledges receipt of a copy of the Operating Agreement of 

WristBand Enterprises, LLC, LLC dated as of. , 2004, and represents that he is rutty 

familiar with the terms thereof all of which are incorporated herein by reference* Capitalized terms used 
herein shall have the same meaning as in the Operating Agreement. 

. As a condition to the transfer of shares of Units in the Company to the undersigned, the 
undersigned hereby ratifies, confirms, adopts and agrees to be bound by and to hold the Units subject 
to all of the terms and conditions of the Operating Agreement The undersigned further acknowledges 
that by executing this consent he hereby becomes a party to such Operating Agreement, and by way of 
illustration, agrees that he will dispose of Units only in accordance with the terms of the Operating 
Agreement 



Signature 




EMBltC 
OF 

OPERATING AGREEMENT 
OF 



CAPITAL CONTRIBUTIONS OF INITIAL MEMBERS 



Member 


Total Capital Contribution 


Unpaid Portion 


Charles F. Harris 


$100.00 


0% 


John E. Gamier 


$100.00 


0% 
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J^MORANDUM OF UNDERSTANDING 

• :™s Memorandum of Underttaridihg ("MOU") is made this _ day of : - / 2006 fay arid 

among John Gamier ("Gamier"), Charles Harris CHarris"), Wristband Enterprises, LLC (the 
"LLC"), tf/tf Sportsbands, Inc. (the "Corporation"), their successors in interest and, assigns. 
7%e £IC and the Corporation are herein collectively referred to as the "Entities".. 

• Whereas, Gamier and Harris applied for. two patents as co-inventors of two products (the 
"Band", application number US1 0/734322, filed .12-12-03; arid the "Patch", application number 
US10/709903, filed on 6-4-04); 

Whereas, Gamier and Harris assigned all patent rights to the Band and the Patch to the 
LLC; . 

Whereas, Gamier and Harris are engaged, in a variety of disputes concerning what was 
originally a common business enterprise; 

Whereas, this Memorandum of Understanding is intended to be a binding agreement 
among the Parties. This Memorandum of Understanding outlines the general terms of the 
proposed settlement (the "Settlement") and is intended- to be supplemented by a more formal 
agreement, embodying the terms set forth hritifr^4ty&-&^tt& consistent terms as are 
agreed upon by the parties (collectively, the "Settlement Documents")- 

Now therefore, in consideration of TEN : ID&ELAftS' ($10-00) ■ and other good and 
valuable consideration, being paid by Gamier 'and" Harris to =the LLC, the receipt of which is 
hereby acknowledged, the parties hereto agree bllo ws:< ' • ■ " 

1. The Entities assign thej paXen^: and/or all intellectual ■ . 

property rights, title and inieresCiirihe B&dla&'^PaicJi to'Harris and Gamier as equal 
tenants in common, subject to certain .terms and conditions set forth herein so that Harris and 
.Gamier may independently produce and market products based on the patent applications (the 
"Licenses"); .s->iv»i jii p&cm njws u \vrtc 

2. Each party may independently pursue domestic and non-domestic intellectual 
property protections; each bearing their owtf'icbsT;^ any costs 
required to maintain any patent protection. 

3. All products that either Harri^^d , *<3arnjer 7 prdduce- iir conjunction with this 
Agreement will be serially numbered for merchandise ^tracMng/whereb^ Qaraier and Harris will 
each have a unique identifying sequence within 'tffeSHftl ■n0niber5 : ^! :1 w«s- , ^ f ' • * «■ ■ 

4. The LLC, Gamier and Harris M^3y ; a^e : (a : ) : / } ncit , to interfere with any party 
hereto in all elements of the business cycle^4WcIutoi !; but r 'ntft limited to procurement of' 
Materials, manufacturing and distribution; and'W'M'^^^^y disparage any party 
hereto nor any product produced hereunder; .^ v tt*..$ <i.-rr. 

:• r ^iWii.tjfr^i-S. ^ «•■ 

l \i.:u\ ^-iri .!*..; jitu rmh.'iiiiiifx . 
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The~lXC7"GaTnier and Harris staff each' indeniniry arid' save harmless the other 
two parties hereto from any claims and / or liability of. any kind arising out of or concerning any 
■products produced pursuant to the Licenses, including; but not limited to products liability, 
copyright and/or trademark infringement.^.; . ^ 

6. Intentionally omitted ' . . 7- 

7. The LLC, Gamier and Harris' shall. each provide quarterly accounting reports to 
the other two parties hereto to ensure enforcement of paragraph 6 above, to support claims made 
under* paragraph 10 below, and to ensure that, the parties are/maintaining adequate business 

8. In recognition of Harris' ownership of the LLC's former business location, and 
his possession of the assets of the LLC, Harris shall timely provide access to the location and/or 
the site where the LLC's assets are maintained to alloy Oarnier and the LLC to prepare a current 
accounting and inventory of all business assets', „as well as the return .(or compensation for the 
loss) of certain of Garnier's personal items; 

9. In recognition of the ongoing L^'.'a^untirig' dispute, all business enterprise 
items relating to the Band and the Patch, mcludin£ but not limited ; to, : materials, customer files, 
software, and manufacturing tools, shall be dego$ited : ^^ third parry until 
such time as the ongoing accounting dispirn^asVT^ the parties shall jointly 
proceed to dissolve the Entities. - * \ «><: ;*•. :.V 

. . .,../ , ,' . ; 

10. The parties agree to binding artitiatipjiin New. Castle County within 24 months*-- 
of the effective date of this Agreement to resolye all .LI£ accounting disputes, including any 
amounts owed to any current or form&dishvbutors, ^ . 

1L The parties iatend this A^Mt^fW^e^Mihg^pon'^ck respective heirs,, 
personal representatives, successors and assign^! .fa. f^/ c . Mfh n }'?} 1 " !: : 

12. This Agreement shall be construed and eirforced in accordance with the laws of 
the State of Delaware. \:ssVi. ihc »v 

• -V.*- rt " >.'! .-. . ' - 



: '^Uiiir- towr^i &i llji:' 
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he*, 5 the^bto ^ toti^i the patties" 

-S^^t^L^^ negotiations, 



. the ,P a ™??? mc'uffihg without limitation any negotiations, 
N. The parties hereto can execute ^g^t ta'cbuntenjart. 

Sealed and Delivered in 
the presence of: 



Witness 



Witness 



Witness 



Witness 





'«>" : ; <i i»V* ,, 5 , ,M *' • »: :*' 
r ■ 



